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THE CRIME OF AGGRESSION UNDER THE STATUTE
OF THE INTERNATIONAL CRIMINAL COURT

The Statute of the ICC, which was adopted in 1998, in contrast to international legal acts that determine the
international responsibility of states and governments, provides for individual responsibility for committing
the crime of aggression as one of the most serious crimes that causes concern for the entire international
community. The crime of aggression is listed, but is not defined as a crime under the jurisdiction of the
ICC. Amendments adopted in May-June 2010 in Kampala (Uganda) define the crime of aggression and the
conditions for activating the jurisdiction of the ICC, starting in 2017, which closes the gap in the substantive
law and jurisdictional regime of the ICC Statute.

The purpose of the article is to consider retrospectively the formation and development of responsibility for
the crime of aggression in accordance with the Statute of the International Criminal Court (the ICC Statute).
This study is based on the works of domestic and foreign scientists who at different times studied separate
issues related to the definition of the crime of aggression A. Antonovych, J. A. Green, 1. Kasyniuk, T. Ruys,
J. Trahan, K. Henderson and others

The article highlights the modern interpretation of the term ,,crime of aggression” in accordance with the
provisions of the Statute of the International Criminal Court. Attention is focused on the characteristic
features, elements, methods of exercising the jurisdiction of the ICC regarding the crime of aggression,
as well as the conditions for the entry into force of the amendments to the Statute of the ICC regarding this
crime.

In the course of the investigation, it was established that studying the situation in Ukraine, the Olffice
of the Prosecutor of the International Criminal Court, headed by Prosecutor Karim A.A. Khan, considers the
existing grounds to be sufficient for the investigation starting from November 21, 2013. Thus, these appeals
provide an opportunity to investigate the situation in Ukraine covering any past and present accusations
of crimes committed by any person in any part of the territory of Ukraine, and that they will remain focused
on the main goal: ensuring accountability for crimes that fall under the jurisdiction of the ICC
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Problem statement. The International Criminal Court (ICC)
Statute, adopted in 1998, differs from international legal acts that
define the international responsibility of states and governments. It
provides for individual responsibility for the crime of aggression
as one of the most serious crimes that cause concern for the entire
international community. The crime of aggression is listed but
is not defined as a crime taking under the jurisdiction of the ICC.
Amendments adopted in May-June 2010 in Kampala, Uganda,
define the crime of aggression and the conditions for activating the
ICC’s jurisdiction, starting from 2017. This closes the gap in the
substantive law and jurisdiction regime of the ICC Statute.

Analysis of recent research and publications. Ukrainian and
foreign researchers such as A. Antonovych, J.A. Green, 1. Kasynyuk,
T. Ruys, J. Trahan, K. Henderson, and others have dedicated their
thesis to particular issues related to defining the crime of aggression
at different times. Analysis of the works of these and other researchers
provided the scientific basis for writing this article.

Article objective. To investigate the retrospective of the formation
and development of responsibility for the crime of aggression under
the International Criminal Court Statute (ICC Statute).

Results of the research. Attempts to prohibit and criminalize the
illegal conduct of war (the use of force) have been known since the
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Hague Conferences of Peaceful Settlement of International Disputes between States in 1899-1907; the
preamble to the Charter of the United Nations and its articles also contain provisions on preventing wars;
the Geneva Protocol (1924) on the peaceful settlement of international disputes, the Declaration (1927) on
aggressive wars — all of these documents became the basis for the development of significant international
legal acts that define war as an international crime.

With the entry into force of the UN Charter on October 24, 1945, a system of collective security was
initiated. Thus, Article 2(4) of the UN Charter prohibits the threat or use of force against the territorial
integrity or political independence of any state or in any other manner inconsistent with the purposes of
the United Nations. At the same time, the Charter allows the use of force only for the purpose of legitimate
individual or collective self-defence or with the permission of the Security Council. In accordance with
Article 39 of the UN Charter, the Security Council determines the existence of any threat to the peace,
breach of the peace or act of aggression. However, this provision does not define the concept of aggression,
nor does it provide for individual criminal responsibility in cases of committing the crime of aggression.
The judicial processes conducted in Nuremberg (1945-1946) and Tokyo (1946-1948) by the victorious
states of World War II identified a range of international crimes for which international responsibility
arises are: crimes against peace, war crimes, and crimes against the humanity. It should be noted that the
Nuremberg Tribunal recognized as a crime against peace the planning, preparation, initiation, or waging
of an aggressive war in violation of international treaties, agreements, or assurances, or participation in
a common plan or conspiracy for the accomplishment of the foregoing, but it does not specify what is
meant by aggression. Therefore, in 1974, the United Nations General Assembly adopted Resolution 3314
(XXIX) defining the act of aggression, which pertained to the actions of a state rather than an individual
who may be responsible for such an act. Thus, the definition of aggression in this resolution reflects the
concept of the illegal use of force contained in Article 2(4) of the UN Charter and lists specific examples of
acts of aggression, such as the invasion or attack by the armed forces of a state on the territory of another
state (including military occupation), the bombardment the territory of another state by the armed forces
of a state etc. Only in 2010 the main provisions of this resolution found their reflection in the amendments
to the Statute of the International Criminal Court.

The crime of aggression is one of the four crimes over which the International Criminal Court has
jurisdiction under the Rome Statute. Article 5(1) of the ICC Statute states that the Court’s jurisdiction is
limited to the most serious crimes of concern to the international community as a whole, namely genocide,
crimes against the humanity, war crimes, and the crime of aggression.

However, it should be noted that at the time of the adoption of the ICC Statute in 1998, representatives
of the participating states were unable to agree on a definition and mechanism for the Court to exercise
jurisdiction over the crime of aggression. There were several positions on defining the crime of aggression,
such as limiting it to «aggressive wars» or using the broader concept of «act of aggression» contained in the
definition of the United Nations General Assembly in 1974. But more complicated issue was determining
the need for the ICC to prosecute for the crime of aggression if the Security Council had determined the
existence of an act of aggression by one state against another. As a result of lengthy negotiations, delegates
reached a compromise, and the crime of aggression was included in the list of crimes taking under the
jurisdiction of the Court. However, the definition and conditions for exercising jurisdiction, including the
role of the Security Council, were postponed to the Review Conference. Therefore, Article 5(2) of the
ICC Statute stipulates that jurisdiction will only be exercised after the adoption of a provision that defines
the concept of this crime and establishes the conditions under which such jurisdiction will be exercised.

With the Resolution ICC-ASP/1/Res.1 at the 3rd plenary session on September 9, 2002, the Assembly
of States Parties of the International Criminal Court (ICC), in accordance with Article 5(2) of the Rome
Statute and paragraph 7 of the Resolution F (1998) adopted by the Diplomatic Conference under the
auspices of the United Nations on the establishment of the ICC, created a special working group on the
crime of aggression. Any United Nations member state or member of its specialized agencies or the
International Atomic Energy Agency may be included in this group on the principle of equality. The
main goal of establishing this special group is to develop and adopt an acceptable provision on the crime
of aggression and to include it in the ICC Statute (Resolution ICC, 2022).

In May-June 2010, the first Review Conference of the ICC was held in Kampala, Uganda, since the
entry into force of the ICC Statute in July 2002. The Conference was attended by ICC member states, as
well as those interested in defining and activating the jurisdiction of the crime of aggression. After lengthy

14 Customs Scientific Journal, Ne 2, 2022



discussions, an agreement was reached, resulting in the adoption of the Kampala Amendments, which
exclude the crime of aggression.

On June 11,2010, at its 13th plenary session, the International Criminal Court (ICC) consensus adopted
the Resolution RC/Res.6 on the “Crime of Aggression,” which amended the ICC Statute. Specifically,
a new added provision, Article 8 bis, defines the crime of aggression and amends its elements, while
attempting to establish jurisdiction over the crime of aggression after the amendments take effect. The
activation of jurisdiction (the actual exercise of jurisdiction) over the crime of aggression will take place
in accordance with the provisions set out in Articles 15 bis and ter of the ICC Statute. For the first time
since the Nuremberg and Tokyo trials, the ICC’s jurisdiction over the crime of aggression represents
international criminal responsibility for this most serious crime.

During the development of the definition of the crime of aggression, the conference adopted the United
Nations General Assembly Resolution (XXIX) from December 14, 1974, as its legal ground. Therefore,
after the adoption of this resolution and the amendment of the ICC Statute with Article 8 bis, the “crime
of aggression” means the planning, preparation, initiation, or execution by a person who has the ability
to effectively control or direct the political or military action of a state, of an act of aggression that,
by its character, gravity, and scale, constitutes a manifest violation of the United Nations Charter. The
characteristic features of the crime of aggression are:

— any actions specified in Article 8(2)(b) are recognized as acts of aggression;

— there is no requirement to prove that the perpetrator made a legal assessment of whether the use of
force was incompatible with the Charter of the United Nations;

— the term “manifest” is an objective qualification and includes three components: severity, scale, and
consequences;

— there are no requirements to prove that the perpetrator made a legal assessment of the “manifest”
nature of the violation of the Charter of the United Nations.

The elements of the crime of aggression include:

— the perpetrator planned, prepared, initiated, or executed an act of aggression;

— the perpetrator must be a political or military leader, meaning a person or group of persons who have
the effective control or direction of a State’s political or military actions, and who committed an act of
aggression;

— an act of aggression was committed — the use of armed force by a State against the sovereignty,
territorial integrity, or political independence of another State, or by any other means in violation of the
Charter of the United Nations;

— the perpetrator was aware of the factual circumstances that rendered the use of force incompatible
with the Charter of the United Nations;

— the act of aggression, by its nature, severity, and scale, constituted a manifest violation of the Charter
of the United Nations;

— the perpetrator was aware of the factual circumstances indicating such a manifest violation of the
Charter of the United Nations (Resolution RC, 2010).

It is necessary to note positively that the criminalization of aggression has resulted in two facts:

1) real limitations defined for jus ad bellum in the sphere of military force application against other
states for the first time since World War 11,

2) clear criteria and standards by which socially dangerous actions are recognized as aggression crimes.

Amendments to the Rome Statute take effect for a state one year after ratification or acceptance by that
state. However, the entry into force of amendments regarding the crime of aggression is not sufficient for
the ICC to exercise jurisdiction. Two additional conditions must be met for this (ICC — factsheet). These
conditions are:

1) the amendments must be ratified or accepted by at least 30 State Parties to the Rome Statute, after
which it must pass one year before the Court can exercise its jurisdiction; and,

2) the Assembly of State Parties (ASP) must adopt a decision after January, 1 2017 by consensus or at
least by a two-thirds majority to allow the Court to commence the exercise of its jurisdiction.

On December 3, 2022, 44 State Parties to the ICC have deposited their instruments of ratification
regarding the amendments on the crime of aggression (Amendments, 2010).

Both of these conditions have now been met, so the Court can now exercise its jurisdiction over the
crime of aggression.
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There are disagreements among states regarding the scope of jurisdiction, specifically whether the
jurisdiction extends to all ICC member states after ratification by thirty State Parties or only to those that
have recognized the ICC’s jurisdiction over the crime.

The ways of exercising ICC jurisdiction regarding the crime of aggression. Articles 15 bis and
ter outline the process for activating the Court’s jurisdiction. Despite other types of crimes taking under
the ICC’s jurisdiction, the crime of aggression has a unique jurisdictional regime. All three existing
mechanisms for activating jurisdiction apply to the crime of aggression. According to Articles 15(1, 6)
bis, the Prosecutor may conduct a preliminary investigation for the crime of aggression after using any of
these mechanisms:

1) State referral: a state party to the ICC refers the situation to the Court, which can exercise
jurisdiction after the amendments have come into force for at least one state party, victim, or aggressor.
The Prosecutor determines whether there are reasonable grounds to proceed with an investigation, and if
so, informs the UN Secretary General about the situation;

2) Proprio motu investigation: the Prosecutor initiates an investigation;

3) Security Council referral: the UN Security Council refers the situation to the Court. The Security
Council has the competency to independently determine whether a crime of aggression has been committed.
If the situation is referred by the UN Security Council (Article 15 ter) to the ICC, the Prosecutor has the
authority to investigate any of the four core crimes, including the crime of aggression, committed on
any territory by a national of any state. In this situation, the Court may exercise jurisdiction over acts of
aggression related to ICC member states, regardless of their individual status of ratification or “opt-out,”
as well as over non-member states. Therefore, a state that is not a party to the ICC Statute, but has been
the subject of a UN Security Council decision on an act of aggression, such as the Russian Federation, the
Prosecutor may initiate an investigation for the crime of aggression (Resolution RC, 2010).

Aggressor state consent as a condition for exercising jurisdiction. Obtaining consent from the state
suspected of committing a crime of aggression is necessary only if the investigation is conducted using
the mechanism of referral by a state or proprio motu. However, when a situation is referred to the UN
Security Council in accordance with its competency under Chapter VII of the UN Charter, such consent
is not required.

Atits 16th session held from December 4 to 14, 2017 at the UN headquarters in New York, the Assembly
of States Parties to the Rome Statute adopted by consensus a resolution on activating the ICC’s jurisdiction
over the crime of aggression. In this resolution, the Assembly recognized the historic significance of the
decision to activate the Court’s jurisdiction as of July 17, 2018, and added three military crimes to the
Court’s jurisdiction:

1) the use of microbial, biological or toxic weapons;

2) the use of weapons that cause injuries that cannot be detected by X-rays;

3) the use of laser weapons.

Later in November 2018, amendments were made to the Court’s Regulations regarding a number of
procedural issues that arise from the activation of the Court’s jurisdiction for the crime of aggression. The
adopted amendments provide for a clear execution of judicial functions by the Pre-Trial Division under
Article 15 bis (8) of the Rome Statute, namely the appointment of a presiding judge (Regulations of the
Court, 2018).

Studying the situation regarding Ukraine, it should be noted that the preliminary examination of the
situation began on April 24, 2014, based on the first special declaration submitted by the Government
of Ukraine recognizing the Court’s jurisdiction. Later, in 2015, Ukraine submitted a second extended
declaration with the aim of covering ongoing and probable crimes committed on its territory since
February 20, 2014.

After examining the available information, the Court concluded that potential cases likely to arise
from the investigation of the situation in Ukraine would be admissible. At the time of the preliminary
examination, there were sufficient grounds to believe that war crimes and crimes against humanity had
been committed within the Court’s jurisdiction in the context of the situation in Ukraine.

Previous examinations included three broad clusters of victimization: (i) crimes committed in the
context of military operations; (ii) crimes committed during detentions; and (ii1) crimes committed in
Crimea. The prosecutor’s office also found that these crimes, committed by different parties to the conflict,
were serious enough to warrant investigation (F. Bensouda, 2020).
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In December 2020, following a thorough and independent process, ICC Prosecutor Fatou Bensouda
announced the results of a preliminary examination of the situation in Ukraine, stating that the necessary
legislative criteria for beginning an investigation had been met.

Since the start of the active phase of the Russian-Ukrainian conflict, 38 State Parties, including the
Republic of Albania, the Commonwealth of Australia, the Republic of Austria, the Kingdom of Belgium,
the Republic of Finland, the French Republic, Georgia, the Grand Duchy of Luxembourg, the Republic of
Malta, New Zealand, Romania, the Slovak Republic, and others, have submitted the situation regarding
Ukraine to the ICC’s Office of the Prosecutor in March-April 2022, in order to expedite the investigation
pursuant to Article 14 of the Rome Statute (Rome Statute, 2022).

The support of ICC member states and the international community is crucial for the initiation and
conduct of investigations into crimes taking under the jurisdiction of the Court, especially in the situation
of Ukraine, which is not a state party to the Rome Statute, but has only recognized the Court’s jurisdiction
regarding possible crimes committed on its territory from November 2013 (Statement of Ukraine, 2014).

Based on received referrals on March 2, 2022, the Prosecutor of the ICC, Karim A.A. Khan, announced
the opening of an investigation into the situation in Ukraine based on the Office’s preliminary findings and his
personal prior examination of the situation. The Prosecutor emphasized that during the preliminary examination
of the situation in Ukraine, his office had already found sufficient grounds to believe that crimes falling under
the jurisdiction of the ICC had been committed, and identified potential acceptable cases. He noted that these
referrals allowed for the investigation of the situation in Ukraine from November 21, 2013, thereby covering
any past and present allegations of crimes committed by any person on any part of the territory of Ukraine.
He further stated that they would remain focused on the main objective of ensuring accountability for crimes
falling under the jurisdiction of the ICC (Karim A.A. Khan, 2022; Regulations of the Court, 2022).

Conclusion. Aggression is the most serious and dangerous form of illegal use of force. According to
the United Nations Charter, in order to determine whether an act of aggression has been committed, all
circumstances of each particular case must be taken into account, including the severity of the relevant acts
and their consequences. The so-called threshold requirements are also set out in Article 8 bis (1) of the ICC
Statute, according to which an act of aggression, by its character, severity, and scale, constitutes a manifest
violation of the UN Charter. Therefore, the use of force by an aggressor state must be unequivocally illegal.
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Cmamym ICC, wo 6yé npuunsmuii y 1998 p. na 6iOMiHy 6i0 MIdCHAPOOHO NPABOBUX AKMIS, WO BUSHAUAIOMb
MIDICHAPOOHY 8IONOBIOANbHICHb Oepdicas i ypsodis, nepedbauac iHOUBIOYANbHY GIONOGIOANLHICMb 30 6YUHEHHS
304Uy a2pecii AK 00H020 3 HAUOINbUL MAHCKO20 3NOUUHY, WO BUKIUKAE 3AHENOKOEHHS BCHO2O MIHCHAPOOHO20
cnigmosapucmea. 3nouun azpeczz HASAGHULL Y NepeliKy, ale He MAE GU3HAYEHHA AK 3MOYUM, W0 nionaoac nio
topucouxyito ICC. Tonpaexu npuiinsimi y mpaeni-uepeni 2010 p. y Kamnani (Veanoa), susnauaiomo 3nouun azpecii
ma ymosu akmusayii ropucouxyii ICC, noyunaioyu 3 2017 p., wo 3aKpusae npo2aiuty 8 MamepiaibHomy npagi ma
peorcumi ropucoukyii Cmamymy ICC.

Memoto cmammi € po3enso pempochekmugu CMAHOGLEHHS. | PO3GUMKY GIONOGIOATbHOCMI 3a 3104UH azpecii
ionogiono 0o Cmamym Midxchapoonoeo kpuminanvhozo cydy (Cmamymy ICC). [ane docniodncenns rpynmyemucsi
HQ pobomax GIMUUZHAHUX MA 3aPYOINCHUX HAYKOSYIS, KOMPI @ PI3HI 4acU 6UUANU OKpeMi NUMAHHS NO8 SI3aHI i3
susHaueHHsAM 3n04uHy agpecii A. Anmonoeuy, /. A. Ipin, 1. Kacuntoxk, T. Pyiic, /Joc. Tpaxan, K. Xenoepcon ma
HWI.

Y cmammi suoxpemaena cyuacna inmepnpemayis mepminy «3104UH azpeciiy 8ionosiono 00 noioxcenv Cmamyny
Midicnapoonoeo kpuminansnoeo cyody. AKYeHmosano y8azy Ha XApaKmMepHUX O3HAKAX, eleMeHmax, cnocooax
30iticnenns opucouxyii ICC w000 3n0uuHy azpecii, a maxooc ymosax HabpanHs YuHHoOCmi nonpaeox 0o Cmamyny
ICC wodo oanozo 3nouumy.

B x00i nposedentss 00criodicenHs: KOHCMAMo8ano, wo euguarouu cumyayiio ¢ Yxpaini oghic Ilpoxypopa ICC, na
yoni 3 npoxypopom Kapim A.A. Xanom, esasxcac docmamuimu Has6Hi niocmasy, 01s po3Caioy8anHs NOYUHAIOYU
3 21 mucmonada 2013 p. Taxum yurnom, 0aui 36epHeHHS OQIOMb MOJMCTUBICb PO3CTIdysamu cumyayito 8 Yxpaini
OXONNOIYYU 0YOb-SKI MUHYIL Ma MenepiuHi 36UHYBAYEHHS Y CKOEHI 3NM04uHie 0y0b-K0l0 000010 HA 0Y0b-
AKiU yacmuni mepumopii Ykpainu, a maxooc, wo 80HU 3ANUMAMUMYMbBCA 30CEPEOHCEHUMU HA 20N06HIE Memi:
3abe3nedenni 6i0nosi0anbHOCMi 3a 3104uHYU, Kompi nionadaioms nio opucouxyito MKC.

KiwuoBi caoBa: 3mounH arpecii, MikHapoaHuii KpuMiHanmbHUE cyx, CraryT MikHapoZHOTO
KPUMIiHAJIEHOTO CYIIY.
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